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AMENDING THE CONSTITUTION RELATIVE TO THE 
TAKING OF PRIVATE PROPERTY 


WEDNESDAY, FEBRUARY 24, 1954 


House or REPRESENTATIVES, 
SUBCOMMITTEE No. 4 OF THI 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 
committee met, pursuant to eall, in room 346, Old House 
Office Building, Hon. William M. McCulloch (chairman) presiding. 
Present: The Honorable Messrs. MeCulloch, Meader, Curtis 
(Massachusetts : Jones (North Carolina . and Rogers. 
Also present: Mr. Malcolm Mecartney, committee counsel. 
Mr. McCuutocnu. The subcommittee will come to order. This is 


rm 
i fie sul 


the tim and place set by the subcommittee for the hearing on Senate 
Joint Resolution 3, as amended. 
The resolution referred to is as follows:) 


Re ( 1 
}¢ ON |] 1 I Q € 
t t I yD 
I 
/ 1} f K fp 4 1H of Re ‘ frrtae / [Inited Stat f Amer- 
( l o-l ls of ¢€ Ho ? ] ¢ l it the 
following article is proposed as an amendment to the Constitution of the United 
State vhic hall be valid to all intents and purposes as part of the Constitution 


wi ratified by the legislatures of three-fourths of the several States: 


“ ARTICLI 


The Executive power of the United States shall not be construed to extend at 
any time to any taking of private property other than in a manner prescribed by 
Ag Conere ; 

Si 2. ‘this article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the sev- 
eral State within seven years from the date of its lt ss10n 

Passed the Senate June 18 (legislative day, June 8 1953. 

At t J. Mark Trict 

sec lary 


Mr. McCutxuocu. The author and sponsor of this resolution, the 
fonorable Pat McCarran, United States Senator from Nevada, was 
called back to his home State on official business and has not yet re- 
turned to Washington. It is impossible for him to be present this 
morning. 

He sent the committee a teleeram, which I would like to have the 
counsel of the committee read. 

Mr. Mecartney. Mr. Chairman, the telegram is addressed to 
Congressman Reed, chairman, House Judiciary Committee, House of 
Representatives, and reads as follows: 


pn 








‘) 


Z AMEND CONSTITUTION RI ATI\ ro TAKING OF PRIVATE PROPERTY 
RENO, NeEv., February 28, 1954. 
{ 
Ii J ( 
J] hi 
‘ | } r e No. 4 of House 
J 2 oO mn witl sideration by that 
ittee of Se e Joint P« on No. 3. Deeply regret inability to re- 
Vv in io! I be [ have already 
( e oc he ith ra tl resolution 
i ‘ t t |] ) s t | would be 
d eo ul M ere Assum- 
{ | i or per It seizure 
! me 1¢ therefor, still 
of inst s t indefinite future 
( If Helieve everv 
( ( r be seized 
‘ { : 1 pensat on, we 
t 1 bi ne d ent pr )- 
( N r re if the States 
{ 
| f i eC} y kindest personal re- 
Pat McCarRAN. 
M Met LLOCH., Th Ch; ris advised by the counsel Lo the sub- 
committee that there are no other witnesses present who wish to 
testify for or against Senate Joint Resolution No. 3, as amended by 
the Senate. In view of that fact, and in view of the fact that Senator 
McCarran cannot be present today, the committee will adjourn subject 
to the call of the Chair 
Whereupon, the subcommittee adjourned at 10:12 a. m., subject 
to the call of the Chau 





AMENDING THE CONSTITUTION RELATIVE TO THE 
TAKING OF PRIVATE PROPERTY 


WEDNESDAY, APRIL 14, 1954 


Hovusrt or REPRESENTATIVES, 
SUBCOMMITTEE No. 4 OF THE 
COMMITTEE ON THE JUDICIARY, 
Wash ngtor ; dD. C. 
The subcommittee n et, pursuant to notice, at 10 a. m. in room 346, 
Old House Office Building, the Honorable William M. McCulloch 
chairman of the subcommittee) presiding, 
Present: The Honorable Messrs. McCulloch, Curtis (Massachu- 
setts) and Jones (North Carolina 
Also present: Mr. Malcolm Mecartney, committee counsel. 
Mr. Me C'ULLOCH. The subcommittee will please come to ord r< 
This is a continued hearing on Senate Joint Resolution 3 and the 
related House measures, H. R. 640 and House Joint Resolution 21. 
(H. R. 640 and H. J. Res. 21 are as follows:) 


H. R. 640, 83d Cong., Ist se 


A BILL To make it unlawful for any officer in the executive branch of the Government to take or maintain 


possession and control of any private property except pursuant to statutory authority for such action 

Be it enacted by the Senate and House of Representative s of the United Siates of 
America in Congress assembled, That it shall be unlawful for the President or any 
other officer in the executive branch of the Government to take or maintain, or 
to order or authorize any other person or persons to take or maintain, possession 
and contr@ of any private property, real or personal, unless such taking or main- 
tenance of possession and control is authorized by, and in accordance with, a 
statute enacted into law as provided in article I of the Constitution. 


{H. J. Res. 21, 83d Cong., Ist sess.] 


JOINT RESOLUTION Prohibiting the use of Federal funds to pay the salaries and expenses of Federal 
officers and employees performing functions in connection with the unauthorized seizure of steel mills 


or Other private property 


Resolved b / the Senate and House of R preser tatives of the United States of America 
in Congress assembled, That no part of any funds heretofore or hereafter appro- 
priated by the Congress shall be used to pay the salary or any expense of any 
officer or employee of the United States for any period during which such officer 
or employee performs any function with respect to 

] Government seizure of any plant, facility, or other property belonging 
to any steel company, or 
2) Government seizure of any other private property, cr 
3) Government operation of any property so seized, 
unless such seizure or operation, as the case may be, is authorized by, and is in full 
compliance with, the laws of the United States enacted by the Congress. 

Sec. 2. Any officer or employee of the United States who pays out any funds in 
violation of the first section of this joint resolution shall be imprisoned for not more 
than one year or fined not more than $5,000, or both 
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+ AMEND CONSTITUTION RELATIVE TO TAKING OF PRIVATE PROPERTY 


Mr. McCuttocu. This joint resolution (S. J. Res. 3) has been pre- 
pared by Hon. Pat McCarran, senior Senator from Nevada. The 
Senator is with us this morning and we would be happy to have your 
presentation, Senator McCarran 


STATEMENT OF HON. PAT McCARRAN, SENIOR SENATOR FROM 
THE STATE OF NEVADA 


Senator McCarran. Mr. Chairman, it is good of you and your 
committee to give me the opportunity to appear here today in behalf 
of Senate Joint Resolution 3 

This joint resolution is very short, very plain in its terms, very clear. 
The resolution proposes an amendment to the Constitution to provide 
that the executive power of the United States shall not be construed to 
extend at any time to any taking of private property other than in a 
manner prescribed by act of Congress. 

This is not a matter, Mr. Chairman, whicn should require long de- 
ate. It isnot amatter which would seem to demand lengthy explana- 
tio! On the contra l 3a matter on which every member of your 
committee probably ka ows right now how he wants to vote. 

As the author of this propcsal, I feel I should express my own feeling 
that the joint resolution does no more than make perfectly clear what 
is and should be the correct int rpretation of the existing provisions 
of the Constitution This resolution reflects the way the Constitution 
should be c¢ nstrued, and it accords with the way it was construed by 
the Supreme Court in the Steel! Seizure case. 

But Mi Chairman, the <¢ im ha been made at least once, on 
behalf of a Chief Executive of the United States, that the Constitution 
may be so construed as to permit the exercise by the Executive of 


powers not vested in him by the Constitution nor conferred upon him 


by statut powers self-created in the sense that they rest upon an 
illeged emergency declared by the Executive The claim has been 
made that these powers cannot be taken : way nol their scope limited 


1) either thy (Congress or the courts 


That claim itself, Mr. Chairman, that claim of an inherent power in 


the Executive to take private property without due process ol law, 

rejected bv tl Supreme Court of the United States in the so- 
called Steel S ure Cast though it was rejected [ am sorry to Say, 
by a divided Court. It has been said of that decision of the Supreme 


Court that it was “two Justices away from revolution.”” I quote that 
of interest, not for the purpose of affirming it as 
The fact remains that the claim of power by a 


my Cwn opinion 


particular Chief Executive was in that particular case reyected by the 
Supreme Court. But there is nothing to stop another Chief Executive 
at some future time, at any future time, from making a similar claim. 

What disturbs me is that if such a claim is made in the future. it. 


too, will have to go to the Supreme Court for final decision; and we 
cannot be sure, now, how the Court will vote then. On the other hand, 
Mr. Chairman, if the constitutional amendment proposed in Senate 
Joint Resolution 3 should be adopted, there would be no right in any 
future Chief Executive thereafter to make any such claim of power 
to seize private property 

Mr. Chairman, this proposed amendment, if it should be adopted, 
would not constitute an express limitation on the present President 
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of the United States That is perfectly clear from the terms of the 
resolution itself: and it should also be clear from the fact that a 
similar resolution was introduced, and reported favorably from the 
Senate Committee on the Judiciary. during a previous session of the 
Congress when there was a different Chief Executive in the White 
House. To repeat, this proposed amendment would not be an 
express limitation on the present President. It would be only 
limitation on the executive power of the United States, regardless of 
who wields that power. 

\ specific limitation has been placed upon the judicial power of the 
United States by the 11th amendment to the Constitution, which 


provides that the judicial power of the United States shall not be 


] 


construed to extend to anv suit in law or equity comn need or 
prosecuted against one of the United States by "itizens ol! another 
State or by citizens or subjects of any foreign state. There is no 
constitutional reason, no reason in law, why there should not be, 


similarly, a limitation on the executive power, provided uch a limita- 
tion is needed 

Not even the historic decision of the Supreme Court upholding 
Judge Pine’s decision in the Steel Seizure case has eliminated all 
question of what seizure powers, if any, may be claimed by the 
President as the result of an emergency Neither has it been settled 
what sort of an emergency, if any, might justify any claimed seizure 
powers. In fact, the very multiplicity of concurring opinions in the 
Steel Seizure case is dramatic evidence of the great confusion which is 
still possible in this area. 

All such confusion would cease if the constitutional amendment 
proposed by Senate Joint Re solution 3 should be adopted. The Way 
would be open still for Congress to make whatever provision it 


? 


might in its wisdom consider justified for dealing with any foreseeable 


or imagined emergency. The Congress could grant to the President 
under such terms and conditions as it might designate such special 
powers as it might consider he might find needful. But in the absence 


of anv such legislation by the Congress, if this amendment were a 
part of the Constitution, the question of existence or nonexistence of 
an emergency would have no effect upon the President’s power to take 
private property. 

Mr. Chairman, it should be pointed out that this proposed amend- 
ment to the Constitution is not tailored for the Steel Seizure case 
alone. It is not limited in terms to any particular kind or type of 


seizure. It is not limited to seizures under any particular set of facts 
or under any particular conditions. The proposed amendment would 
protect against all unauthorized takings of private property. It 


would prohibit any taking of private property except under authority 
prescribed by act of Congress. Furthermore, any taking of private 
property under such authority would have to be in accordance with 
the provisions of law; that is, would have to be in the manner pro- 
vided for by the Congress. But Congress would not be hampered by 
the adoption of this joint resolution. Congress could by law provide 
for whatever taking of private property may be justified in special 
circumstances. Congress has done so in the case of the Civilian 
Defense Act, for example; and that act would not be disturbed by 
adoption of Senate Joint Resolution 3. 
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Let me repeat: This amendment could become a part of the Con- 
stitution without in any way invalidating any statute heretofore 
enacted by the Congress dealing with the power of the Government to 
take private propert. \ll such statutes now in effect would remain 
} 3s and until Congress should repeal or amend them 
This proposed amendment to the Constitution would not change any 


procedures Congress may have prescribed with regard to the taking 

1 m 
ol te property, nor would it stipulate any new procedures. [he 
pow' ot emuine Laomatl would not be dis 7 ved or lessened. 


lL) Chairman a President of the United States declared that 
neither the courts nor the (¢ oneress could take away from him the 


powell which he claimed, to seize private prop rty if he deemed it 
necessary in the event of what he considered a time of national emer- 
rene The same President of the United States also asserted his 
belief that he had the power even to seize the press of the Nation if he 
found that necessary in the event of what he considered a sufficient 
emergency The CONSLLLULIE ral amendment proposed mn Senate 
Joint Resolution 3 would tell the world that no President of the 
United States has anv such self-asserted power as that The very 


concept ol power created by the mere assertion Of power Is contrary to 
the ( 

Mr. Chairman, at the time I first introduced this resolution, I 
pointed out that it can never be foretold whether some future Presi- 


DASIC philosophy ol our iorm or government 


dent micht not be, or pecome, despotically inclined, power-mad, 
careless of individual liberties, contemptuous Ol the Constitution, 
excessively military-minded, or otherwise inclined to the usurpation 
of power. Only an expression of the will of the people, through the 


Congress and the legislatures of the several States, by the constitu- 


tional amendment route, can be effective to remove both the fear and 
the possibility of any suc h future action. 

Mr. Chairman, if there is a member of this committee who favors 
the taking of private property without due process of law, I do not 
know it, and I should be very much surprised to learn it. If there 
is a member of this committee who would take away from the people 
of this Nation the protection of the fifth amendment to the Con- 
stitution, I do not know who he is. 

The Supreme Court of the United States has said that a taking of 
private property by order of the President of the United States, under 
a claim of inherent power, is an unlawful taking, a taking contrary to 
the provisions of the fifth amendment, a taking without due process 
of law. What possible objection can there be, then, to writing into 
the Constitution, as this proposed amendment would write into it, 
specific language warning any wielder of the Executive power, at any 
future time, against ever claiming, or attempting to assert, such 
seizure powers as the Court has now declared to be unlawful and in 
contravention of the due-process clause of the Constitution? 

I have stated that I do not believe there is a member of this com- 
mittee who favors the taking of private property without due process 
of law; I will go further and say I do not believe there is a Member of 
the House of Representatives who would stand up on the floor of the 
House and say that in his opinion the majority of the Supreme Court 
was wrong in the Steel Seizure case; that the fifth amendment to the 
Constitution does not protect private property against seizure without 
due process of law; and that the President of the United States has 
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the power—not spelled out anywhere, but “inherent” in the fact that 
he is the President—to seize private property whenever he finds that 
an emergency exists which in his opinion justifies the seizure. 

I do not believe any Member of the House would care to stand up 
and say that, Mr. Chairman; ati unless a Member is willing to say 
that, and honestly believe that it is so, I cannot see how he can vote 
against the constitutional amendment which is proposed in Senate 
Joint Resolution 3. 

1 do not mean " try to play conscience for any of my colleagues, 
Mr. Chairman; and if the re are any who oppose this resolution and 
feel that they have reason for doing so, | hope they will not hesitate 
to stand up and tell this committee and the House and the country, 
what their reasons are. For myself, I see only reasons why the 
resolution should be adopted; and I have tried to point out these 
reasons here tod: ay. 


I am grateful to the committee for this opportunity to appear before 


you. If there are any questions about this resolution which the 
committee desires to ask, I shall be glad to try to answer them. If 
not, then I wish to ask to be excused, because 1 am overdue at a 
meeting of the Appropriations Committee on the other side of the 


Capitol 

Mr. McCuniocn. We are very happy, Senator McCarran, that 
you have taken the time to come here this morning. There may be 
some questions submitted and, if so, we will be glad to have you 
answer them. 

Mr. Curtis. What would you think of a statute instead of a 
constitutional amendment? 

Senator McCarran. A statute can be changed at any time by 
the Congress and a constitutional amendment is a part of the organic 
law and is adopted by a two-thirds vote of Congress and three- 
quarters of the States and it is a warning and notice to the world as 
to what the constitutional limitations are upon our Executive. 

Mr. Curtis. In your opinion, would not a statute make doubly 
clear the reasoning of the Court in the Steel Seizure case? 

Senator McCarran. But it would have no more stability than any 
othe r statute would have; no more stability than the Court’s decision 
itself has. As I have stated, Congress may change; the Executive will 
change. We have seen that change come about in the last twenty-odd 
years. So, the construction made by a divided Court in the Steel 
Seizure case may not be the construction given by the Supreme Court 
in another such case at a later date. 

We see every member of the Court rendering an opinion, which indi- 
cated an uncertainty in the individual minds. If you go by the 
statutory route you can change it overnight by an act of Congress, 
which should not be. 

Mr. Curtis. Senator, the Constitution already prohibits the taking 
of private property without due process of law and the Court con- 
strued that provision in the Steel Seizure case. You would hardly 
expect any court to go further than the dissenting opinion of the three 
judges which indicated that if a statute covered this subject they 
would not construe the power of the Executive to include the power 
of seizure which was in dispute in that case. So, 1 suggest that a 
statute plus the decision of the Court construing the Constitution 
would make things pretty clear? 
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» ator Me¢ | p But mv dear su the ci sion of the Court 
might ) years trom now, or 5 ears Irom no be a different decision 
( ld b nged by another Congress 
Vir. ¢ ; Tha ) 
vir. Jonrs. Senato alo { lines you were just speaking with 
a tatute A ef ite could iot pe ssibly resolve this 
( Ot 1 l T)¢ P 


Mr. Jones. That has to be determined by the Constitution. It 


| been determined bv the Court that the President does not have 
inherent power; but that de mn can be reversed by another Court 
or tl un Court But i ; in the Constitution it cannot be 
chan 1 DV th irt I 3S 
Senator McCarran. Another element that comes into this is the 
Ser ' n the mina of the eop!| Ko months when the Steel 
CASE pending there w an nhappyv situation m this country 
to what might be the di 10 lo set that situation down finally 
nd for all time in plain and simple language, in line with what we 
thought wa n the Constitut is our objective As the Congress- 
mal L\ and as I thought. I thoucht it could not be changed. But 
W esented DY emir counsel that that was not the proper 
l tion of tl (’on tution and two members of the supreme 
Court took the opposit rom the ma tr [t is our objective 
to sett n the minds of 1 Deo ‘f this country that they are secure 
ht of prope 
Mr. Jones. Now, should hecome nec ry in time of war or 
tional emergency Io! President to have the power to 
S p property, tl OW uld be granted to the President 
v time by the Congress ther in advance of the emergency 
” er is 
Senator M¢ I N Yes An that follows ne statute route 
i _onegress n has in mind 
AN, lo . Yes 
Mr. MecCuniocn. Senator McCarran, John W. Davis, one time 
nominee of the Democratic Party for the Presidency, and, as I recall, 
chief counsel in the Steel Seizure case, was invited to testify before 
this committee. By reason of a conflict in his appointments he 
could not come person, but sent a statement to the committee. 
| am going to quote from the statement or the letter and ask your 
comment on what he has said. I quote now from the letter of John 
W. Da 
I do t k such an amendment 
( I Che fif amendment forbids 
he takil f private propert out process of lat It was this rule which 
Pr el companies, It still prevails 
a [ do th a constitutional amendment is necessary to repeat or enforce it. 


Would you care to comment on that statement. Senator? 

Senator McCarran. | am a great admirer of John W. Davis. I 
was a member of the Democratic Convention when he was nominated 
for President after a hundred-odd ballots were taken on two other 
eandidates. He is a great attorney and has been leader of the bar in 
America and has been so for a long time. But the verv thing he savs 
is what we have been discussing here. It is true. That is what ] 
think—that the fifth amendment protected property; but we have 
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the instance of a Chief Executive saying he had that power and no 
power of the Congress could take it from him 

We had the eminent counsel assert this was a preeminent power 
We had in the Oil case a statement that it was inherent I think 
Mr Davis ove rlooks the contention that was areus d AL ainst him in the 
Supreme Court which was the thing we are trying to guard against, 
that this is an inherent power, and that it is the object of this amend- 
ment to prevent any such contention 

Mr. McCuttuocu. It is your theory then, Senator, that those wl 
proceed upon the theory that there is inherent power in the Chief 
Executive to seize property find nothing in the Constitution to spell 


out the fact that it is not the case‘ 


Senator McC. in. And that we want to negative the idea. | 
a Iraid some time rentlemen lf am afraid we are getting aw 
from the vision we had when this Government was set up, and whic! 
was stated so well by Lincoln, that this is a government of the people. 
| not a vovernmentl by the President. for the President and of the 
Pres dent They Said 1b Was a government of the people, for the 
De ie and e lorget that sometim«e because some ot oul peopl in the 
White House, regardless of the President—not saying anything of the 
Pi lent—will say the White House says this. Maybe the President 
ne said this at all sometune executive powers a e exercised o1 
| | | » be exercised that way 

| Lie bit citfie ult because of the vol me ol the ! es } t 

; for th sident to se v( thu so, th Whit House 

sends ( } i 3s what { \\ vit Hlouse MKS 

Mr. J | {ting to the point where Congress listens to th 
Whit H sf much that we ean hardly do anvthing o tur OW] 


tor McCarran. That is absolutely true 
Mi Met ULLOCH In this statement by Mr Davis appears this ene- 


tence ! 1 ¢ L¢ 

7 

1 } 1 r ime wy } y of i the 
: 14 nriva “ty fo) ; : 
i fy , ; tio? 

‘ mh? . ; | , L,} mil = AA» | 1 ; seek ] 
Now, ’ O hink mv abie colleague, Mr. Jones, nas touched on 

. : 

a solution for emergency action Do vou care to elaborate in that 


held 
Senator McCat RAN Conecress can see, even nN the time of peace 
contingencies that may arise We can see that every day Congress 


1] f \ 


in session in time ol al We alway hought that war 





IS aiwa Prov b2a 
could not e declar a without Con ress and we have | arned another 
lesson in that Congress cannot alway s foresee dangers, and the right 
of the Commander in Chief in the field is a different right entirel 
from the Co stitutional rights of the President as the xe utive 

Mr. McCuttocnu. As a matter of fact, Senator, almost since time 
immemorial the field commander in time of war and in the battle 


\ 


zone has operated without restriction in the taking, using, seizing 
and de stroying of property, bot private and pl blic 

Senator McCarran. Ce rtainly. 

Mr. JONES And if he does not have that power Congress can give 
that power by statute at any time either during the emergency or 
before? 

Senator McCarran. 
field. Congress can look forward as well as backward. 


No one would ever que stion the powt r in the 
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Mr. McCuttocn. Senator, there has been some criticism of the 
proposed resolution as vague and uncertain. Do you care to answer 
that large 
Senator McCarran. I thought it was as clear and certain as the 
| it You mean the resolution? 


I do not know anv way to make it more clear 


or Mol el 11h 

Mr. McCuttocu. And vou have given much thought to the choice 
of words and lar ruage in the article itself? 

Senator M CARRAN Yes SII 


9 


Mr \NMicCuLLocH Does co I el have any que tions f 
Ir. MECARTNE? I do not believe I have any questions, Mr. Chair- 


Mr. McCuttocn. Thank you very mu h, Senator. We certainly 


appreciat the fact that you could come over 

senator Mi CARRAN Than you, Mi Chairman, and gsoodby. 

Mer Mea (*ULLOCH The full let rof Mr Jobn W. Day is addressed to 
the Honorable Chauncey W. Reed, chairman of the House Judiciary 


yruary 5, 1954, will be inserted in the record at 


Committee, dated ie 


this point 


Letter referred to is as foll 


ry ( R 
j 
/ i D. ( 
Dear Mr. Cuarro I } r letter of bruary 4 in relation to Senate 
J t Py tion 3 and 1 roposed anendment. I regret to say that it will 
by Bia! eee a , co February 24. I am 
a probal tain me beyond this hearing or 
a op 
| } I tat ) ( LVi that I t k such an amendment 
4 prope! | amendment forbids 
pr ste pr rt t ut due proce s I aw It vas this rule 
- ‘ +} : Pag ire of the steel « panies It still prevails 
andid ot t! k a conustitut alan d t ‘ sary to repeat or enforce it. 
Mor er ich an a ne t w ld be embarrassi tin f war since the 
right MY +} fi it ta ny at propert for! tary scS 18S & necessary 
litar erat S 1 do tt K an act of ©o ress IS necessary 
to auth Suk a ta Spea renerallvy, I do not think anendments 
should b rafted on the ¢ tit on wl are bas necessary or which 
are ed ter? sO Vv to require subsequent interpretation. This 
a iment s tk ( ’ t { t cate 
If you think a more fornal statenent of my view iid be helpful to the 
con Chee I should be ples it I Dp 1 
S ly your 


Joun W. Davis. 
Mr Mec C1 LLOCH The subcommittee will now be pleased to hear 
from Mr. Philip B. Perlman, one time Solicitor General of the United 
states 


STATEMENT OF PHILIP B. PERLMAN, FORMER SOLICITOR 
GENERAL OF THE UNITED STATES 


Mr. Pertman. Thank you, Mr. Chairman for this opportunity to 
make a statement to the committee with respect to Senate Joint 
Resolution o 


AMEND CONSTITUTION RELATIVE TO TAKING OF PRIVATE PROPERTY |] 


This committee is now called upon to consider a proposed amend- 
ment to the Constitution, an amendment which comes to you with the 
approval of the Senate, but which has never been adequately con- 
sidered by any committee of the Senate. or by the senate itself. 

The history of Senate Joint Resolution 3 indi ates that it was put 
through the Senate without an iota of the care and study that are 
required for informed action on so serious a matter as a change in the 
Constitution of the United States. 

The resolution would amend the Constitution so as to provide 
that 

The Ex tive pow of the ] ted State hall not be nat 1 ta arte: at 


anv t anv taking of private property other than in a manner prescribed by 


It first appeared in the 82d Congress es Senate Joint Resolituion 
158, introduced on May 26, 1952, by Senator MecCerran, then chair- 


man of the Senate Committee on the Judiciary. Two days later it 
was repor ed out of tl e ¢ ommittee without | earings and took Its | lac e 
on the unanimous consent calendar. Consideration of it was objected 
to on June 2 and again on June 21. Senator McCerran’s motion to 


take i up for consideration. was laid on the table on Senator McFar- 
land’s motion on June 23, 1952. On July 3, 1952, Senator McCarran 
objected to its consideration on the unani nous eonsent calendar, 

tving that the resolution should not be on the consent calendar, 
The resolution was not acted upon in the Senate in the 82d Congress. 

When tl eC S3d Conecress convened tl eC resolution Wes acain intro- 
duced, this time beine numbered Senate Joint Resolution No. 38, 
— arv 7,1953. <A earing was held by the subcommittee on Const! 

tional Amendments on April 16, 1953. the sole witness being 
Senator MeCarran ‘ee meade a statement and answered questions 
asked him bv the counsel for the subs ommittee 

\lso there was a written statement filed by the general counsel 
of the National Association of Manufacturers 

But ay parently senate Joint Resolution No. 3. like ts prede¢ essor 
in the previous Congress, was not referred for report to any of th 
executive agencies, not even the Department of Justice which ordi- 
narily IS req! ested to express ifs views on suc h importan ha ers as 
constitutional amendments. Without, therefore, eny orel statement 
except the one made by tI e oe of the resolution it was reported 
out of the Senate committee on June 8, 1953, and 10 days la‘er, on 
June 18, 1953, it went through the Senate on the unsnimous consent 
calendar without a rolicall vote and with only a few Senators present 
on. the floor. 

This was done, although Senator McCarran, its sponsor, had de- 
clared in the previous Congress that the resolution should not be 
on the Consent Calendar. But that is the way in which it was adopted 
by the Senate and was sent to the House. There is a movement 
underway in Congress to amend the rules in the House and in the 
Senate so that such matters as constitutional emendments and 
treaties will never as 
Calendar but will require a rollcall vote. 

This committee has the opportunity to see to it that such a procedure 
is applied to Senate Joint Resolution No. 3, or to its proposal to amend 
the Constitution. You may hold it where it is until some other such 
proposal is taken up in the House or Senate and considered on its 


rain be disposed of on a Unanimous Consent 
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merits There should be no hurry to amend the Constitution in this 
resp¢ ct No real need tor it has been shown or can be shown. The 


Nation has survived for 165 years without it 


| I vou to reject this resolution It can achieve nothing but 


troubl [It is described as a harmless tying down for all time of the 
decision made by the Supreme Court in the Steel case. If it were 
only that and nothing mor: here would be littl room for valid objec- 
except. of course. the ous objection to unnecessary amend- 
ment ind the obrection to ¢ ttering up the Constitution the frame 
| ) ment with det vhich properly belongs 1n acts of Congress 
and not in Const O 

You a sked to w nto the Cor ition of the United States 
he first time in tl ot 1 Nation a prohibition against 
Lh exer e ol power Dy res { | here e no pl yhibitions 
now there ver | \ een al TI e question as to whether 
( at his int wv I shoul endeavor to write 
oO in th (Co? oO! S he exercise of authority by 
tt I rent hn ol ne ta ( [ l ( 5 wy problems, none ol 
i i l COl ierea ep 0 ( ich SO iar as I 
oO i} DCce ( i Lila ive stu \ l hh WO ld © able 
mia that ad ol ent » wi tiie intry 1s entitled 
| ~ of | sid ruth 3 31] ‘ ct to control 
{ I \ ver Cor ss choose 
( ( ) ely lie CS 
0 hib I ( ol a& great emel 
ror | ! prop \ i l C3 ‘Was hit cated 
Oo d as ( ivy, and that 
Co! had not p prod ly to followed The 
‘ l ut | ( ist Ces h had ho 

( | ~ t ‘> 
B J rN oO oO fh furt than 
( Ss i ) pi tl oI war as 
lt ul i ! ( ol u sion or threatened 
) [ Se emergencies 
Nes ‘ | wertv DV atom or 
nce) hy ('o il to pres ibe a 
) ! of great emet! 
or dangers, 1 proposed constitutional amendment might 
I ( De od oft ars in cases 
. taking ¢ ) ropert It has been held that 
{ i I's | | for military transport, 
nd the United States iS liable it t compensation (( fed States 


\ hy f Wall O25 { I W; see Also Vitehell \ Har- 
» Eh An t has been held that the United States 
not habl r damages wl ( Vate propert was destroved 

n adva enemy (United States v. Pacific Railroad, 


ind in a recent case the Supreme Court held that the United States 
W rt liable fe \y Vs aest tion OT private property in Manila 
Dp! ( ie property trom falling into the hands of the enemy 
/ ed States v. ¢ he Philippine Inc. eta 14 U.S. 149 (decided 
December 8 152, rehear denied January 12, 1953)). And 


there are cases holding Lhat owners can recover tor repeated flights 
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by Army and Nevy planes over their property; for the flooding of 
lands, and for repeated shooting over private property, all on the 
basis of an implied taking (United States vy. Causby, 328 U.S. 256; 
United States v. Lynch, ISS U.S. 445: Portsmouth Co. v. U. S., 260 
U.S. 327). (See also Cities Service Co. v. McGrath, 342 U.S. 330.) 

In none of the cases cited was there any statutory authority for the 
physical or implied taking. And neither was there any statutory 
authority for the seizure by President Roosevelt during time of wai 
of all the coal mines in the country (May 1, 1943), and the Supreme 
Court affirmed a judgment for damages (Pewee Coal Co. v. U.S., 
341 U.S. 114 

History has demonstrated that there is no way 1n which the Execu- 
tive or Congress can prepare in advance for every eventuality. Con- 
gress could, at any time, and without a constitutional amendment, 
lay down general rules for the Executive to follow, and that would, 
it is believed, be sufficient. 

It would seem nothing less than folly to saddle the Nation with a 
constitutional amendment, such as is embodied in Senate Joint 
Resolution No. 3, without knowledge as to the effect of such a pro- 
vision on existing rules of law, and on liabilities and rights long 
established, and without knowledge as to the danger to the Nation 
which could arise from inability to take needed action in time of 
crisis. 

Thank you, Mr. Chairman. 

Mr. Jones. I have a few questions I want to ask the gentleman 

First of all, is the gentleman speaking on behalf of himself or some- 
one ¢ lse? 

Mr. Pertman. | represent ho one but myself. 

Mr. Jones. You are still a strong believer in the theory you ad 
vanced in the Supreme Court that the President had inherent powe1 
to seize private property? 

Mr. Peruman. Mr. Congressman, we did not advance Ly such 
theory. There was a lot of newspaper talk about inherent powe1 
What was argued in the Steel case was that the President had author 
ity under the power riven to him in the Constitution We rested o 
argument on that 

Mr. Jones. Where is the authority in the Constitution? 

Mr. Per~Man. We rested it mainly on the provision 1 the Constitu 
tion which imposes a duty on the Chief Executive to take care that 
the laws are enforced. They are the laws which vou pass the Mem- 
bers of Congress. 

Mr. Jones. But there were no laws passed by Congress dealing with 
that sort of situation. 

Mr. PeruMan. We said that the power was a ‘rived from the duty 
that the Constitution imposed on him to take care that the laws be 
enforced. Congress had passed a number of laws which were involved 
in that situation. It was necessary, it was argued to the Supreme 
Court, that under the circumstances that then existed under the com- 
mitments that this country had made—laws enacted by the Congress 
to carry out policies; and in order to comply with our duties and obli 
gations under those laws it was necessary that the production of steel 


should be uninterrupted 
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We had filed in the case statements from the Secretary of Defense, 
from practically all the Members in the Cabinet who were involved, 
from the Commander in Chief, who is the President, and from others 
who were responsible for the conduct of the operations in Korea-——that 
it was absolutely necessary that steel production be continued in this 
country —and the President took action by Executive order. 

Mr. Jones. All of that came from the executive branch? 

Mr. PertMAN. That is right 


Mr. Jonres. Not from Congres 


Mr. Pertman. Not from Congress. Congress was then in session, 
If vou reeall, the President advised Congress of his action, and told 
Congress if they disagreed ith wha he had done they should im- 
mediately proceed to enact some instruction to him by re olution. 
He did not mention the exact form it should take But he did say 
Congr should take wclLlo in the matte and he would follow it 
But he did that twice, within, I think, a period of 2 or 3 weeks im- 


mediately following 
Mir JONES Well. which Sil Ln Vay 
Mia PeERLMAN. He sent the first message to the Congress on the 


morning of the seizure 


Mr. Jonns. That is 1 cht and then 10 day ; or 2 weeks later. And 
during that t me Congress had no acted 

Mii e RLMAN No 

\ir JON ~ Ay ad it Was ven rally Inderstood trom the hewspapers 
and reports here in Washingto1 there would be some action to 
test the entire theory That as done and in a divided court it was 
held the Pi dent did not have seizure power 

Mr. Pi MAN. That is right 

Mr. Joni And this amendment, if I understand it, would amend 


the Constitution to make it clear for all time that the President does 
not have the power, either implied, actual, or inherent, to seize private 


property, wouldn’t it? That is what the amendment seeks to do. 
Mi Py MAN lt SaVvs Mi Congressman, that he would not have 
power to do it except in the manner prescribed 
Mr. Jon By law? 


Mr. PerumMan. By Conger 
Mr. Jonzs. He would have no power as the law exists now, either 


Implied power, a tual power, Ol inherent powel to seize private prop- 


erty without doing it as prescribed by law. In other words, without 
authorit from the Congress 

Mr. Prt cAN. Well, that is the position Mr. Congressman, that 
we took before the Supreme Court Wi said Congress had not acted: 
that the President was bound to follow any act of Congress. The 
Supreme Court ruled, however, that in that case he did not have 
power to act and that was the end of that partic ilar piece of litigation. 

But Congress can act today We do not need a constitutional 
amendment. You could pass an act in which vou could set out the 


circumstances under which the President, under the procedures set up 
by Congress, could take private property in the event of the kind of 
emergency which Congress would prescribe; and beyond that the 
President would not have authority to act That is not new. 

It has been done You remember the Wan Labor Disputes Act 
during the Second World War? I think there were some 67—I may 
be wrong as to the exact number—Executive orders, most of which 
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were orders to take over property under the specific authority granted 
by act of Congress. That power has expired. 

Mr. Jones. And Congress did not renew it? 

Mr. PeritmMan. That is right. And one of the interesting features 
of the situation was the statement made by Senator Taft when they 
were dealing with more recent legislation in which it was suggested 
that authority to take over property should be put into legislation 
they were then considering He said he did not want that to vo In 
that act because he did not want the taking of property by the Presi- 
dent to become a routine matter as it had been under the War Labor 
Disputes Act 

Mr. Jones. But you would not advocate that it become a routine 
matter? 

Mr. PerumMan. Well, it served a very useful purpose during the 
Second World War. 

Mr. Jones. That may be true. Sometimes it is a matter of opinion 
whether it does 

Mr. PerumMan. Congress thought so when they enacted it. 

One of the interesting things about this situation was that before 
we vot into the Second World War the President of the United States 
without obj ction, seized properties, not once, but a number of times 
[ think there were at least three seizures by the President prior to the 
Second World War. There were, I think, about 12 seizures before 
Congress got around to passing the War Labor Disputes Act. And it 
so happened that there was no objection—there was no contest. 
Evervbody agreed, apparently, that the action was necessary. The 
President took over the whole mining industry —all the coal mines 
before there was specific authority from Congress to act. [ think that 
was in 1943. The war was gvoing on 

Afterward, the Government ‘was sued by one company which 


) 


claimed it had been damaged, and even though there was no specific 
Statutory authority for the seizures the Federal Government was 
requir d to pay damages for the taking under article 5 of the Consti- 
tution 

Mr. MceCuttocu. May I interrupt there? 

The mere fact that the Supreme Court said there was an obli- 
vation on the part of the Federal Government to pay damages for the 
eizure does not of itself justify or legalize or declare either indirectly 
or directly that there was authority for that seizure. 

Mr. PertMan. Nosu 

Mr. McCuttocu. And the Court did not pass upon that particulat 
question 

Mr. PertmMan. That is exactly right. It came up on a suit by the 
coal company for damages, and the illegality of the seizure was never 
at issue. 

Mr. McCuttocu. And all down through our jurisprudence there 
have been damages allowed for illegal acts. 

Mr. PertMan. Against whom? 

Mr. McCuttocn. Against the person who was guilty of the illegal 
act 

Mr. PerLMAN. Sometimes where the action is illegal they make the 
one guilty of the illegal act personally responsible but not the Govern- 
ment. That has occurred in some of these cases I have stated 
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Mr. Jones. Now, the Supreme Court has said the President does 
not have the power to seize private property. 

Mr. Peruman. They have said it under the circumstances of the 
case that was before them. And one of the things | think that ought 
to be understood was that they were not dealing with a situation in 
which there was a declared war. They were not dealing with a 
situation in which there was a threat cf invasion of our shores, o1 of 
actual invasion. 

Mr. Jones. jn other words, Mr. Perlman, I gather from your state- 
ment you are not yet fully convinced that the Supreme Court has 
said that the President does not have the power to seize private 
property ? 

Mr. Pertman. They said he did not have the power in those cases. 

Mr. Jones. This amendment would clear that up. 

Mr. Pertman. [ do not know. It might result in the destruction 
of the country. I would hate, and I think you would, for a situation 
to arise where it was absolutely necessary to preserve the Nation to 
take action and the President’s hands were tied by an ill-considered 
amendment to the Consitution 

Mr. Jones. Congress can always act 

Mr. PERLMAN. They could then, but they didn’t 

Mr. JONES. They did not Does that indicate it was all wrong 
that they did not act? Maybe Congress felt differently about it. 
We have three distinct branches of rovernment. 

Mr. Pertman. They did not act either when the seizures took place 
prior to the Second World War. 

Mr. Jongs. It is true Congress did not act 

Mr. PertmMan. I am not arguing over it. All I say about it is 
this: You do not need a constitutional amendment the result of which 
you cannot foresee. {t has not been studied in the way it should 
have been studied by the departme nts 

Mr. Jones. We are trying to study it 

Mr. PertMan. You are doing it for the first time. It has been 
pending in several Congresses 

Mr. Jonrs Not several 

Mr. PERLMAN. Yes, sit In the 82d and 83d 

Mr. Jonrgs. Well, two 

Mr. Pertman. The history I gave you a little while ago was an 
accurate one and it cel tainly indicates the Senate of the United States 
has not studied it 

Mr. McCunuocn. Mr. Perlman, | understood your comments con- 
cerning the procedure with respect to the resolution. I would like to 
hav the record show at this time that as long ago as last November 
the American Bar Association, the United States Chamber of Com- 

ierce, the National Association of Manufacturers, the Association 
of the Bar of the City of New York, the Chicago Bar Association, the 


Ame ean Federation of Labor, the Congress of Industrial Organiza- 
tions, the United Mine Workers of America. and the American Civil 
Liberties Union, among others, were notified in writing that Senate 


Joint Re Ss )| ition 5 Was now pending before this s ibcommittee of the 
House Committee on the Judiciary and that es rly in the 2d session 
iad on this proposal 

Kach of these organizations was notified to send a representative 
in person to testify or in lieu thereof to send in their written statements 
if they wished 


i 
of the 83d ¢ ongress formal hearings would be | 





AMEND CONSTITUTION RELATIVE TO TAKING OF PRIVATE PROPERTY 17 


The first hearing on this matter was set and there was at least 10 


days’ notice before it was set. It was continued thereafter and this 
meeting has been pending for approximately a week. So, I should 
like the record to show that interested persons and organizations had 


| , 5 } 
Lit time availab 


a chance, within reason and within the e, to present their 
views on this important ‘proposal Any proposal to amend the Con- 
stitution In my opinion, like yours, deserves the attention and careful 
consideration of outstanding people and organizations of this country. 
In addition to the org: ' 


ganizations named, Mr. John W. Davis, whos 

statement I have already quoted from, was invited to testifv or sul 
l Lat ent 

M PEI VM \i Chairn in mia | v} her the J i¢ 
iT nent OI th 1) fense D pa men Vi d 1 or asked to | 
present? 

Vi Mc OCH Che Justice De ne ‘i aio nop ! 
) His In I Wi ly eC On 1¢ r ¢ l¢ a T \ 1954 na 
lso from the Office of the S Ise d Februar 
54 lhes be in ed in the record of tl | I 

M PERLMA Vell nat Ol cours fil hh p that I know 
XIS 1 ti senate 

M I | ioht thi he n I il ield It dos 
tn Loo ch differen Wi O Ol l »h ( he opinion 
Ol hn ( { ranel ( h ( l el in n ( O] in r ad 
ment to the Constitution, but ou yrefather in providing for amend 
n ie Constitutiol did hol l the ecutive branch any voice in 
bne ma 

Mr. P MAN. [hat righ It is jy yr info ition 

Mr. J [t is routine procedure ¥ i ollow but it is not 
’ 297 

Mr. PerRLMA Yes. It is not necessary 

Mr. McCutztocu. And I suppose, Mr. Perlman, it would be onl 
hu an nature tor any one 1h ¢ cutive departmen Ol the CG,overnn ent 
to ta 1 dim view of a proposal that would limit the power of the 
( l neh of Crovernment 

\ I % LMA | a hho now tha | ) alone \\ 1 bia VIAV DE 
th Is CoO ( They nicht | li } d 

Mii JONES | belleve histo \ iit subst bola statement made 
by Mi MeCul el 

Mi Pi RLMAN Aiter all t] ey must realize they are Nn there en 
pora ily and | tI ink Lnere are a nun be ol officials wi » try to look 
at suc h a situation object. ely to see what, in then Opinion, 1S tol the 
best interest of the country, wl ether they are In power Ol ot 

I do think 1t is a mistake to writ¢ chines nit the | sic laws of the 
Nation—detailed things of this kind. Congress has ample authority 


They can pass an act saving no President shall take private property 
without first coming to Conere and cretling permission, Che V 
could do that, and such legislation almost any kind of an act of 
Congress that would prescribe the wav in which the Executive powel 
in this respect must be exercised is valid. 

Wi took that position with the Supreme Court. and the Supreme 
Court certainly has said that time and again. We did not think 


Situation, some 


there was any legislation that covered this particulal 
‘Jark felt that the 


| 
of the Justices differed with us. Mr. Justice ( 
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President was bound to follow the procedures set out m the Selective 
Service Act passed in 1918 We do not think that applied. 

If I reeall it correctly I have not looked at it lately that was a 
cumbersome procedure under which the Government was given au- 


thoritv to | lace orders for needed mater als. and if the orders were 
not complied with at once then the plant could be seized. 
Frankly. although one of the Ju tices took the position that the 


President was bound to follow that procedure, I do not think if the 


adm tration had atten pted to do it that IJ could have conscien- 
tiouslv argued for that pesition in the Supreme Court. I think I 
would ave deciined to go alo with it because to me it would be a 
subt rfuce to cive orders that vou knew could not be complied with 
and then go ovt and seize property I do not think Congress meant, 
wl they ] hose provisiol n the Selective Service Act, that the 
K itty Ww ld do that { ss to you that when the Coneress acts, 
the Presidert is bound to comply and you do not need to change the 
Co tution 

ody is afrawl, : sel or McCarran appears to be, that we 
will hay a President who vw arrogate to himself power to seize 
te property when no real need exists, if that occurs, Congress 
hy ts power to act immediately. They have it in their hands 
to enact regulatory legislation at any time, if the President should 
i pt Wiel hp 

Tod: you can pass lecislation that will prescribe the exact pro- 
( e that the Government must follow in any instance. 

N Met Hu. Let me interrupt you, Mr. Perlman. Do you 
thit hat statement is entirely consistent with the position you took 
he Steel case before the Supreme Court? 

Mr. P MA Yes, ! Or I would not have said it. 

Mr. McCuttocn. I did not mean to question vour integrity. But 


the borderline is so necessary to a lawver, who has not had the experi- 
ence that you have had in that field It is just a little difficult, as 
indicated by the divided court, and it is an area which is neither 


k I | 

icl ior white 

Mr. Pertman. Why do you ask me if it is consistent. What 
troubles mu, Mr. Cone man? 

Mr. McCuttocn. I thought when I listened to vou when you were 
arguing this case in the Supreme Court, and when I was reading some 


of the arguments pro and con, that there was a contention on your 
part, that under the Constitution of the United States the President 
had authority—TI repeat—the President had authority to seize private 
property I did not understand your contention to be at all times 
that that authority to seize private property existed only when the 
Congress had not provided how it could be seized or that it could be 
seized in some manner; that you did not necessarily go that far. 

If 1 am wrong I would like to be corrected. 

Mr. Pertman. Mr. Congressman, most of the argument, if you 
‘all—a large part of it | thought too much of it, was devoted 
to the questions whether the President was compelled to follow the 
provisions of the Taft-Hartley Act or whether, having taken another 
route, an alternative route that had been provided by Congress, where, 
having taken that route which, like the Taft-Hartley Act, did not 
prescribe what should be done at the end of the period, whether he 
had to go back and take the method prescribed in Taft-Hartley when 





a 
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he had not done that in the beginning, but had proceeded under a 
later statute. 

That was mainly the question that was argued, as to whether he 
had exhausted the powers that had been given him by Congress 
There never was a moment, Mr. Congressman, when we said he was 
not obligated to follow what Congress said should be done. We 
argued that he had done it in the method he had used in attempting 
to settle this labor aispute, and that there was then ho alternative. 
And I think you would find the same kind of an attitude in the mes- 


saves he sent to ( one re 


[r. Curtis. l understood you tos vhen we first started question- 
ine’ vou, that vou did not advance the theory of inherent power: that 
the newspapers got hold of it and started it Let me read you this 
from Mr. Justics Black’s opinior 
The district court was asked to declare t wders.of the } yeh: abtul Ehime inane 

\ 1 ( é : 

é ore Op] ‘ r ( mre { | ted 

. ed f wi : luet for , Bi 
¢ lange t V¢ ( { Lie N¢ t Pr r i ri 
powel! ( po rt e ¢ 1 his | 
pre { i 

If you did not advance the theory of the President having inherent 
power lh W did Nii Justice Blael happen to say that? 

Mr. Per~mMan. | was dealing with the argument we made finally in 
the Supreme Court There were all kinds of contentions initially 
But when it reached the court of apy] eals that was the first time I got 
into the case myself. | had not intended to even argue it there, but | 


did. Then it went to the Supreme Court. and | arcued it there. 

l have here a brief that I took responsibility for in the Supreme 
Court, and I do not think you will find that we rested our argument on 
inherent power , 

Mr. Curtis. Not in any respect? 

Mr. PeritmMan. Excepting this, and I have not read it lately. Our 
contention was that whatever power the President bad, the power to 
seize property, was not spelled out in the Constitution. On the con- 
trary, article 5 provides that no private property can be taken without 
just compensation But we believe it existed in the President’s 
power his duty his obligation LO take care that tl e laws be exe- 
cuted, and there were a great number of laws we set out in our briefs 
which were involved in the action to take. 

Mr. McCuttocu. I would like to interrupt you right there. Can 
you pinpoint for me the particular law upon which you besed your 
contention that the President hed authority to seize the steel industry? 

Mr. Peruman. As I say, there was no act of Congress. 

Mr. McCuttocn. Well, that gets right back to the point I made a 
a few moments ago. 

Mr. Pertman. And I say you have ample authority to pass a law 
on the subject, and the President asked Congress to take action, if 
you recall at the time. 

; [ did not come here Lo reargue the Steel Case, Lt Wis arcued and 
decided. All I say to you is—I say as John W. Davis said to you 
and he was on the other side of the argument that no such amendment 
as this is necessarv and should not be submitted. I didn’t know Mr. 
Davis’ views until you re ad that. We did not avree in the case, but 
we do agree on this amendment. 








() 


AMEND CONSTITUTION RELATIVE TO TAKING OF PRIVATE PROPERTY 


Mi ( 7 LLOCH | have no desire Lo be disagreeable or to press 


ndul [ think it was a question of importance and I was not 
ed, very frank] , With your ar swer Now, l am satisfied. 


PERLMAN hank you, su 
ar . 5 | ill sav this. 1f vou will vield one more to me. This 
on of inherent power is a pretty important question and I think 
ht to know if the gentleman advanced that theory in the 
me Cour That, in my humble opinion and judgment, is a 
danvero theo! It j epugenant to the Constitution and 
| oO th lOth ame! 
P} MAN. There are impliec pow that the courts have dealt 
vhethel ou call them inherent powers or u plied powers. 
}ON Theré ts a ¢ ren i vast difference 
B i 4 I i to sa was, there are powers 
ere tu I nat ti ‘ part of and incidental Lo 
{ S t ha | n < it red on a branch of rovern- 
i do ot cI witho Loe ll it it vhether the word 
31n our briet « not But we! ted the areument 
SU Court mau Oo! 1e CONSTI onal authority that was 
the Pi nt to ¢ it provisions of t Constitution and 
yy i 
yU ( he OW ¢ ( 1y want to ta 
' I do } t ( 1) thir y 


( en | LO ! l¢ Delo! | Supreme Court 
! ! ( ution had th power! You now 
| } f een doubt il ( | it should he 
a rit 

( iis You ho thre ! une’ betor Lis committee that 
on of th HNowel ot Ti P 1¢ nt 1 not thie ently doubtful 
the propose ame nt to the Constitution to clear it up. 
a neonsisteneyv the > First, you argue that the Presi- 
the powe Inder the Constitution Now uu sav that there 
eed tO MAK t clear | a constitutional amendment that he did 
| LMAN. | me make this clear if I have not, and apparently 
The position that e tool and, of course, i does not 
awful lot of differen more because the Supreme Court 
ken and that is the end of it. We said that Congress had not 
i er? l ho l¢ y intiol nie h a rected vinat should he done 
of that kind and it thereupon became the duty of the 
) ee I I eX S of hi power to se that the 

thi ly executed 
ne Court said ‘‘no’ He did not | e that power under 
tution, under the circumstances present in this ease. But. 
essman, we alway) Lid that if Congress had acted as they had 


n previous time during the Second World War this was a war 


and Congress had not made any provision as to what should be 


inder such circumstances If Congress had acted, the President 
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was bound by it, and that is what I savy now: that. and vou do not 
need a constitutional amendment. 

Mr. Curtis. Your answer is that this can be cleared up bv statute 
rather than constitutional amendment? ) 

Mr. Pertman. Absolutely 

Mr CurtTIS Would you approve of a statute fi roel definin 


Lut l the 
powers of the President? 


Mr. PERLMAN. | certainly would We can say in ad 


might become necessary Apparently, at the moment there is no 
immediate danger that would call for the exercise of such authority 
but it might happen next week, next vear. I think that is a gap that 
Congress should fill. Congress did it during the Second World War 
and then allowed that particular act to expire i am not arguing 


Nt 4 


for that kind of an act 
Mr. Jones. T] 


us constitutional amendment would not prohibit 
if that gap in time of War by Congress? 


illiy 
Mr. Pi LMAN Not a bit. 
M 


Jones. It would just prevent the President from assuming in 
) 


{ 


the future that he had inherent power' 
Mr. Peruman. That is right but ou could accomplish that by 
act {t Cons ress ' 
Mr. J 
Mr. Peruman. It would be as safe, Mr. Congressman 
Mr. Joni How? 


ON] It would not be as safe 
\ i i 4 < chit 


Mr. PrerumMan. Because we would be bound to follow the act of 
Congress There is no question about it as long as it is there But 
the next Congress might change it I heard Senator McCarran say 
vou might get a Supreme Court that might change its decision. 


Mr. JONI . [t ha been done 
Mr. PertmMan. You might get a 


and attempt to exercise authority that he never was intended to 


resident who would reach out 


have in a much more dangerous way than has occurred in the past. 
You might, if vou passed a statute, get a Congress that would repeal 
it and change 11 Of course, you might. 

But that is our form of government. We have had that form of 
government for a long time. You might have submitted a constitu- 
tional amendment if you thought anything could have been accom- 
plished by doing it. But you already have authority. You might get 
a situation where the constitutional amendment would be repealed. 
We did that with the prohibition amendment. 

Mr. Jones. Oh, ves. 

Mr. PertmMan. So that another generation—no one person, no 
Senate, no House, no generation can say to the people of this Nation, 
We will bind you for all time. 

Mr. Jones. But you must have some basic law if you are to keep 
your form of government. 

Mr. Pertman. We have a form of government. We have a basic 
law. It has done pretty well for 165 years. 

Mr. JONEs. Mighty good. 

Mr. Peruman. And we all agree on that, I hope. 

I think you ought to think very seriously before you put anything 
new—anything that was not there before—in the Constitution of the 
United States. Particularly when John W. Davis says—and he is a 
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man with som experience in const tutional matters it is not neces- 
Sul nd it is nady sab] 
1 am sure of one thine and the history of the resolution shows it 
t} fact nat it has not pee! tudied enough to warrant you in believ- 
1! that tl no obie mable results and ought to be adopted. 
Y cannot say that Chet re too many problems involved in it. 
First of all. nobodv an the suggestion that it is not necessary; 
t] Cone cal by doing something that some other 
Congr may chang You cannot stop that. You ought not to 
want to stop it Weo ight to have few restrictions in the Constitu- 
tion in order to permit the Nation to grow and expand as it has done. 
The founding forefathers in the C titutional Convention of 1787 
drew n instrument hich ha n the wonder of the world. It has 
own with th Nation We wert ist a few rathe r sparsely populated 
areas oO! if Atiantl . 1 coast he n we prod iced that Constitution 
It | ro th us, and we are a leading power among the free 
peop! Oo! th orld Wi aco not want to change 


Mr. ( s. A little different subject, Mr. Perlman. In your 
ase in the Supreme Court supporting 


the President’s power yo ted various treaties. For what purpose 


dik yu those treaties? 

M PEI MA I thin ve cited the treaties as we cited the acts of 
Congres to show the context in which that case came before the 
Court ‘| he Govern! nt h id as imed certain obligations, some DY 
treaty, some by acts of Congres nd it was necessary that, we argued 
LO th ( ourt in oraer to Cal out our commitments 1n the treaties, 
and acts of Congress we had to have all the steel production of 
wh the countr\ capal 

Mr. Cur Did you feel that those treaties had, by indirection, 
added to the constit il po rs of the President? 


Mi 
Mi Curt! Did you feel that these treaties might have had a 


simular effect what a statute might have had in throwing light on 
the powers oO the @ eSsit Og 
Mr. Pertman. They were not cited for that purpose. Whatever 


treaties were cited were o1 iy ior the purpose of showing what the world 
situation was at the moment we were litigating this particular case 
We had joined the United Nations We had made agreements and 


commitments In various treaties and conventions and they were part 
of the fabric which we thought necessary to present in order to show 
the Supreme Court what had happened. So we related briefly the 


situation in Korea where we bad American soldiers who were dying 


in combat and whos« ability to defend this Nation and carry out their 
orders was dependent, so the Defense Department told us, on the 


production of steel, and the ability to deliver ammunition and shells 
and whatever was necessary to carry on the war. 

lt was not a declared war and I had some little argument with the 
Cr bout 11 


Mr. Jonzrs. Congress had not acted on it. 

[r. Pertman. No. Congress had not declared war in Korea 
Mr. Curtis. If these treaties did not affect the constitutional power, 
and they did not have the effect that a statute might have, they were 
pretty remote in their bearing on the case, weren’t they? 

Mr. Pertman. Don’t misunderstand me. The Supreme Court has 
said time and again that a treaty is somewhat analogous to a statute, 
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and that is one of the elements that was debated pro and con in the 
matter of the Bricker amendment—because the question as to whether 
Congress could nullifv a treaty by an act was one of the thines that 
played a part in the consideration of that amendment recently 

The supreme Court ha aid that a treaty can be modified or re- 
pi aled by an act of Congress. 
Mr. Curtis. That is all 
Mr. McCuutocn. Thank you, Mr. Pe 
We have with us our able colleague, Mr. Richard H. Poff, a member 


of the Judiciary Committee 

Mr. Porr. No questions, Mr, Chairman. 

Mr. McCuttocu. We thank vou very much, Mr. Perlman I am 
sure the re has be msome til ht shed on thi very lnportant issue. 

Mr. PertMan. Would you like a copy of my statement 

Mr M C1 LLOCH, Wi would like LO have as ] Ln copies as you 


] ! 
have available 
Senator Lehman r questi d the right Lo appear before the committee. 


Tho request was promptly eranted a few days ago, and he was ad- 


vised of the date. There was evident ya conflict in his schedule, 
and in his absence we will receive his statement, and it will become 
part of the record. 

The National Association of Manufacturers has submitted a state- 
ment which will be made part of the record 

The Chamber of Commerce of the United States has submitted a 
letter which will be made part of the record. 

However, if either one o 
who wishes to testify orally we will be glad to hear such spokesman 
In their absence, their statements will be made part ol the record. 

Is there any other person who wishes to testify on Senate Joint 
tion 3? Apparently there are no others present to testify this 
morning 

The Chair wishes to state that any person or organization wishing 
to submit a statement on this proposal may have until May 1, 1954, 
to submit such statement, when the record will be closed. By that 
time the record will have been open for almost 2 months, which should 
give ample time for those in favor of this proposal and all those opposed 
to it to either appear in person or to submit a statement. 

(The following statements were received and made part of the 
record: Statement of the National Association of Manufacturers 
statement of the Chamber of Commerce of the United States; report 
of Mr. William P. Rogers, Deputy Attorney General; report of 
Richard A. Buddeke for the Assistant secretary of Defense: and a 
statement by the Honorable Herbert H. Lehman, a United States 
Senator from the State of New York.) 


N IONAL ASSOCI ION OF MANUFACTUR 


f these organizations has a spokesman here 


( 
] 
i 


ow 


{ 
{ 
’ 
I 


j I M 2 
W eh) ngton aA D ( Febr ry 24, 19 
Hon. Cu ceEY W. REED, 
Cha man, (C‘ommittee on the A, l / ary, 
House of R presenta _ Wasi nqto Fe Ee 

DrarR CHAIRMAN REED: In response to your letter of February 1, 1954, I am 
enclosing erewith statement on behalt of the National A ociati of Mar 
facturers giving our views with regard to Senate Joint Resolution 3, now penalins 
before your committee 

We appreciate very much your courtesy in requesting the views of this a ia- 


tion on this very important matter and I trust that the members of vour committee 





















rt stated tl 
that 
ith 


ypping production 





Ek TO TAKING OF PRIVATE PROPERTY 





ra 3 ] 7" 
rnorate« I 
f +] 
) 1 
i 
| iH \I j 
( ( } 
A ) ION F 
my 
if if yvour come 
i t \ i 
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i ext 1 at 
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I wwutory a nori- 
! 1 l ) ) S associatio 
\ 1 ( I prin- 
> 1 i r committee 
i atio if 
¢ from a labor 
( Ord \ ! 10340. auth ed 
to ta posse f and operate the 
‘T ! D>. tive Order Number 
vested by the ¢ itution and 
( Armed Forces of the 
fo) Prac nt. solely 
( ! i property 
I re of 1952, this 
t - rel (‘¢ 1 f lL’ nited States 
} , 
leci Yo yon Shee 
~ ) f e United 
. , listr t eourt 
¢ ( nd posses- 
a r 
G9 
j ’ ¢ ) iV any 
iO | s reme Court pointed 
atiute the expres authorizes the 
is he did here 1dded, was there 
fairly be implied Therefore, the Court 
re rdera oO j to lawmaking, a 
) | 4 mT ly mfided to the Congress 
r hand tli Govert vt position ir the 
lent was acti \ n the aggregate of 
\ ] ( l Ve l Co mander in 
i sta e opi l f tl Court. de- 
I e Go I ( ’s eontentions in short 
power ( Iirt §s 1 flatly the order 
I ide s ary power as 
It ( +c 1 
x} li meept, v annot with faith- 
Id tha he ¢ under in Chief of the 
such to take possession of private property 





This is a job for the 
1orities 


iat the seizure order could not be upheld 


rant executive power to the President. “In 
” the Court said, “the President’s power to 
ited refutes the idea that he is to be a law- 
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maker * * *, And the Constitution is neither silent nor equivocal about who 

shall make the law which the President is to execute.”’ : 
No doubt existed in the Court’s mind that Congress had power to authorize 
seizure of property Th 
The power of Conger as those proclaimed by 


of private property 





for pubilie 








! s tw nem] yers 
and emplovees, prescril or disp and = fix 
wages and working cor \ T ( 
tion does not subject this lawmaking power of Congress to pr lential or military 
supervision or conirol.”’ [Emphasis added.] ’ 

The opinion of the Court. briefls stated abov would seem on its face to |} 
a flat holding that the powers of the Presidential Office do not extend to the ta 
ing of private property, even during an emergency, and that power of s t 
or taking can be authorized only by Congress. If Mr. J ce Blac wwinios 
was the only opinion for the majority (6—3), the need for | itive actior milar 
to that contemplated by Senate Joint Resol n3w d seem to be mini 1 
Phe ques nl omplicated. however. not o hv the of t} three d 
s ] ices \ SO! I ] und Mir Dut also t lifferences f view or 
the part of the concurring majority Frankfurter Dyk is Jackson. Burtor 
and Clarl Consequently, 1t becomes necessary to examine briefly the separate 
op! ns ed by the Justices 

ce Do las seems to 
e Black sine he 
{ conden ations of the 


thoroughly agreed 
this ce F {Emphasi 
more narrowly, howe 





t-Hartley Act to grat 


in the exercise of powers which he 

















It cannot be contended that 
order had Congress explicitly neg: 
gress [in the Taft-Hartley Act] 
the President as thou it had ss 

It ould he oted that Just 
to cont { ( vi ne Tf 
reira iror general statement 
con! | ( ated 

Wen t ther e put to one sid nsidera 1 of w 1 ( the P le 
would have 1 if there id bee o legislat whatever bear on t 1uthority 
asserted the seizure rif the se ire had bee oO for a ‘ eX] t t - 
porary period, to be dete ed ymatically unl congressional approval were 

i hese ind other juestions, like or unlike ure { W re | ld 
exces Lut ty were I to say anythi about them 

My J ee uckson felt the Pre é tial tio ) | ) hye oO tit i 
istified since ‘“‘Congress has not left s ire of private property a a1 ield but 
has covered it by three statutory policic neonsistent wi t ae ire.”’ Ap 
parenth therefore, he agreed funda entally with Mr Justice Frankfurter t it 
Conegrt i! acting the ‘‘national emergency” provisi if the Taft-Hartl 
Act, and refusing to grant seizure powers, had in effect prohibited such course of 
acti 

It is also to be observed, however, that Justice Jacks« feels that there may be 
an area in which the President and Congress have concurrent authority. Thus 
ne said: 

When the President acts in absence of either a congressional grant or denial 
of aut! rity, he ¢a only rely por his own il depends powers, Dut there is a 
zone of twilight in which he and Congress may have concurrent authority, or in 
which its distribution is uncertain, lherefore, congressional inertia, indifference 
or quiescence may sometimes, at least as a practical matter, enable, if not invite, 
measures on independent Presidential responsibility In t area, any actual 
test of power is likely to depend on the imperatives of events and contemporary 


imponderables rather than on abstract theories of law. 
Mr. Justice Burton felt that the ‘‘controlling fact here is that Congress, within 


its constitutionally delegated power, has prescribed for the President specific 
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prot ire exclusive of seizure, for is use in meeting the present type of emer- 
, ( ress has reserved to itself the right to determine where and when 
to authorize the seizure of property in meeting such an emergency.”’ Accordingly, 
I ted ler these cir tances’’ the seizure order “invaded the jurisdiction 
J e ] {4 ilso stated ver, that the rcumstances surrounding enact- 
laft-Hartley A listinguish this emergency from one in which 
( ion and ed no governmental policy.”’ Whether this 
} 4 ( pr a { it seizure would be upheld where Congress 
| I ted rr outline overnmental policy is probably conjectural. 
I rtant in seeking to determine the real meaning 
I  O¢ mm LS¢ 
M } ‘ I ) rl iu t. expressed his unequivoeal view 
t ( tution dor unit he lent ext ( ritv in times 
und perative ut ul ¢ rgene In fac to my thinking ich 
I I xistence of the Constitution itself.’’ In 
CASE ywwever, Just Clark ould not sust¢ the seizure because 
ed et is to be followed by the President in meeting the 
j He ! t he 
id { vher ( is laid dow specific procedures to deal 
\ I yaty President, he n t f ow those procedures 
risis: but that t} nce O ich act hy Conaqress, the Presi- 
( 4 p¢ to act } j th 7a ot the fuation contront ng 
t | 4 ad 1 
on (Chief Justice Vinson, Justices Reed and Minton) on 
t i he ¢ te ) ( i solicitor General of t e United States. 
\ ) i if riier ne ¢ 1 that, in meeting the grave emergency which 
a stop] e in steel production, the President was acting 
vit ‘ regate of his stit ial powers”’ as Chief Executive and Com- 
ander Chief hus the dissenters adverted to the United Na Charter, 
the Tr n plan, the North Atlantic Treaty, the Mutual Security Act, the 
Det Prod tio! Act. et ‘ fication for the sei re These Justices 
ided it in light of all the circumstances the President was performing 
ald vy to take care that the laws be faithfully executed More- 
‘ ! ordi o the dissenters here is no statute prohibiting seizure as a 
( ! f enforcing tegislative prograt yngress has in no wav indicated 
t ition is not to be executed by the taking of private property (subject 
I fj compensatio f its legislation cannot otherwise 
I ‘ ed 
On t basis of the foregoing analysis of the views expressed by all members of 
t ( ppears that 
re) two of the Justices (Bla and Douglas) hold that the President has 
no power to seize property in time of emergency unless so expressly authorized by 
tad ] h 
2 e of the Justices (Vinson, C. J., Reed and Minton 1iold that the 
Pres 1 t LV ( e property in t es of emergency ul less such power is expressly 
p! | ( xercise thereof is disaffirmed by Congress 
( just Clark) holds at ti ident has power to deal with emer- 
gencies but finds it precluded in the Steel case because Congress had prescribed 
Sp procedures for dealing with the particular type of emergency therein 
inv ‘ 
1) Three Ju ‘ irter, Jackson, and Burton) hold that the President’s 
order was precluded in the Steel case because of the policies asserted and 
sp pre lure the Congress Thev did not commit themselves, 
ho ‘ ( t ! President’s power in the absence of congressional 
policies and presct ires 
Chi Analy I at least under the Court as prest ntly constituted, 


there is no majo 


f the views and opinions advanced by the separate 


of agreement seems to be that Congress has the 





mv bye Che 


paramount authority to prescribe policies and procedure s to be followed in meeting 


an emergency situation of the kind dealt with in the Steel case and that whatever 
authority the President may possess by virtue of his office in such situations is 
subject to limitations by Congress In this latter connection, it should be em- 


phasized that the dissenting Justices did not assert the supremacy of the Executive 
over Congress but rather that Congress could prohibit seizure if it saw fit. 
Accordingly, it is our judgment, based on the decision and the several opinions 


of the Supreme Court in the Steel case, that Congress can prevent unilateral 
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Executive seizure of private property either by act of Congress or by the method 
proposed by Senate Joint Resolution 3—an appropriate amendment to the 
Constitution In view of the circumstance outlined herein, congressional action 
embodving the principle set forth in Senate Joint Resolutic ) ( nece ar and 
desirable in order to eliminate any confusion or neertaintv as to the limit of 
Mxecutive authority over the taking of private property 
CHAMBER OF COMMERCE OF THE UNITED STA‘ 
Washington 6, D. C., J sary 26, 19 
( i in CH very W REED 
House Ju ci C'o thee 
Old H Ru 1 Washinator coe 
1) Mr. R I ! Chamber of Co eree of tl [ 1 State ) y 
rts the ples Senate Joint Resolution 3, wl to the ( e 
] ) 1 I private property 

I} 1 pla ind entire ind ( lurit r lab lispute g 

( 1 ve suct cl pet ta Ot o¢ sions 
{ ully i , t result of wa easures or by 1 I tutor uthori 

| 1952. tl n I ied a ney nd I ( a the 
I l 1 ( lustry because of dis Ovi s be the 
W Sta tion Board. On that yn, 2 is without ry 
i wd yut the ecessit ol t { N ( 

warr ed ity Strative action occur! l na l res ed i G er 
ment 1 ement of tl teel disput tf 4 Li th i 
Cour it the seizure was illegal ' 

5 na too often been used indirectly as a tvpe of compulsory arbitration 
which tl National ¢ mb« r Oppos d 

Senate Joi: tesolution 3 embodies a proposal in furtherar of due process of 
la \ It ad sira le safeguard against ab Ne of XCC tl ‘ po er ll unwari nted 
{ ot pri | yperty and inst a indireet Dp O of omp ory 
ari t tio? 

a t ipprove the national chamber board of directors last 
wee You w I that i wer to your inquiry of De ver 3, Mr. Donald 
A. Young promised we would write you again after this board eting 

I would appreciate it if you would make this letter a part of e hearings ofyour 
Subcommittee No t on Senate Joint Resoluti n3 

Cordially yourse 
CLAREN(S R. MILEs, 


Manager, Legislative Department. 


DEPARTMENT OF JUSTICE, 


OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, February 238, 1954. 
Hon. CHauncey W . BED 
Chair? an, Committee on the Judiciar /, 
House of Rep esentatives, Washington D. ¢ 


Dear Mr. CuHarrRMAN: This is in response to your request for the views of the 
Department of Justice relative to the resolution (8. J. Res. 3) proposing an amend- 
ment to the Constitution of the United States relative to the taking of private 
property, which passed the Senate June 18, 1953 

The article propost d as an amendment to the Constitution ows 

“The Executive power of the United States shall not be cor end 
at any time to any taking of private property other than in a manner prescribed 
by act of : 

The effect of this amendment would be to require the advance authority of 
Congress for the exercise at any time of Executive powers in connection with the 
taking of private property on behalf of the United States. As pointed out in 
more detail in the attached memorandum prepared in this Department, the 
propose d amendment would raise a number of questions of a compl x character 
and would seriously affect the proper functioning of the Executive 





Congress 


In the first place, it is believed that the language “any taking 
proposed amendment has no clear meaning and could be construed to embrace 


anvthing from a trespass to an assertion of full ownership. The proposed amend- 


as used in the 
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v. Caltex (Philippine) Inc., 344 U. S. 149 (1952) and Mitchell v. Harmony, 13 
How. 115, 134 (1852) and United States v. Russell, 13 Wall.) 623 (1871 These 
cases are representative of seizures in circumstances not provided for by statute 


but most difficult of embodiment in statutes if the many possible contingencies 


are to be taken into account The lawfulness of such seizures, and compensation 


for them in cases where compensation is appropriate, would be eliminated by the 


ile 
proposed amendment In the future, should the United States or its possessions 
be invaded, under the proposed amendment the further use of comparable emer- 
gency measures would be rendered at least doubtful 

Insofar as the resolution is intended to prevent any abuse of the executive 


power in connection with the taking of private property, it would appear wholly 
’ 


unnecessary In view of the safeguards and limitations provided by the Constitu 
tion itself by congressional enactment and by the court Youngstown Co. v. 
Sawyer, 343 U.S. 579 (June 2, 1952 


OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, 
LeCcISLATIVE AND Purtic AFFAIRS, 
Washington 25, D. ¢ , February 24, 1964. 
Hon. CHaunceEy W. ReEeEpD, 
Chairman, Committee on the Judiciary, 
House of Re presentatives 
Dear Mr. CuarrMan: This will reply to the request for the comments of the 
Department of Defense concerning Senate Joint Resolution 3, a joint resolution 
proposing an amendment to the Constitution of the United States relative to the 
taking of private property 
This proposed constitutional amendment would limit the executive power of 
the United States by forbidding the taking of private property other than in the 
manner prescribed by act of Congress. It would be operative during time of war 


or national emergency as well as during time of peac 

This r¢ solution, if ratified by the stares, would place serious and cumbersome 
limitations upon the extent and exercise of the powers of the President of the 
United States Che proposal was apparently motivate by the seizure, by the 
President, of the steel industry in April 1952, which action was nullified by the 
| nited metates Supreme Court (Youngstown Sheet and T' he Co pany et al. VW. 








Sawyer. 343 1 S. 579) because the seizure could not be justified as an exercise »f 
the “inherent power’’ of tl President Llowever, it is entire possible that an 
emergency such as a stalemated labor dispute seriously disrupting production of 
vital defense materials during a time of crisis could arise, and constitute circum- 
stance n Which the seizure of the production facilities would be justified 

The Department of Defense believes that it would be w e to write into the 


Constitution a new provision requiring the specific consent of the Congress for 





such action by the President and thereby reduce the executive power of the 
President It is believed that such an abridgment of the President’s executive 
power! could be detrime ntal to the best interests of the U1 ited States parti ularly 
during an emergency situation For these reasons the Department of Defense 
is opposed to the enactment of Senate Joint Resolution 3 

The Bureau of the Budget has indicated that it has no objection to the submis- 
sion of tli report to the Congress. 

Sincerely vours, 


R. A. BupDEKB 


(For the Assistant Secretary 





STATEMENT BY Hon. Herpert H. LeunMan, A UNITED States SENATOR FROM 
rHE STATE oF New YorK 


The substantive issues involved in the proposed constitutional amendment, 
Senate Joint Resolution 3, now before vour subcommittee, are vast and unexplored. 
Certainly the adoption of this constitutional amendment would forbid the Execu- 
tive—the President of the United States or anv of his agents, subordinate ad- 
ministrators, or Cabinet Secretaries—it would forbid the Secretary of Defense 
and commanders of our armies, navies, and air forees—from taking possession of 
private property in the United States without specifie statutory authority 

The wording of Senate Joint Resolution 3 sounds innocent eno! gh, but I be- 


lieve it is a highly unwise and dangerous amendment, whose ultimate effect in 
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times of national emergency are completely unknown. The effect of such an 
amendment could be cataclysmic, should there ever be an insurrection in the 
United States, or an attack upon our cities using atomic or hydrogen bombs. 
proponents of this resolution have spoken only of tying down the decision 
of the Supreme Court in the steel seizure case. But I believe such an amendment 
to the Constitution would go far beyond the ruling of the Court in that case. 
The Supreme Court ruled on the Steel case; the purport of that ruling is now part 
of our law There is no reason to amend the Constitution simply to confirm that 





decis The Supre Court has spoken. It is the other matters beyond the 
rulings in the Ste case which concern me—this is clear from the text of the 


Senate Judiciary Committee re port which stated: 








‘The proposed amendment is not limited in terms to seizure of any particular 
t or kind of property, whether segregated by ownership or by type or by 
other wav; nor to re iny particular facts or conditions, 
a or | ( ical The langua proposed amendment would affect 
é { of privat opert vO i have the effect of prohibiting 
any taking of private property except under authority granted by the Congress 
al the manner provided for the Congre ; 
\ sve just had a historic debate in the Senate over the so-called Bricker 
ame ' After exhaustiy C2 nd many, many days of debate in which 
Nn ever \lember of the Senate spoke, it was impossible for the Senate to 
‘ precise wording of the proposed constitutional amendment. 
D tl Bricker amendment debat became more and more evident that 
eve! rd contained in the 1 1 osed substitutes carried with it meanings 
red possibil A ( } ot come to the attention of the Supporters 
| ti r versio! Af r tn oroug considerat I Senate Joint 
R I id ul : il e reject 
I | oint to the extensive debates and hearings on Senate Joint Resolution 
l 1 i to the sc t co eratio! olvel to Senate Joint Resolution 3 
Senat I feel that Senate Joint Resolution 3 is almost as dangerous in its 
pe t e Bric 41 ment But tl > te held only 1 day’s 
hear on Senate Joint Resolution 3, aad this proposed constitutional amend- 
sed the Senate on a call of t Consent Calendar, with only a handful of 
Senators on the floor of the Senat I believe it would be fair to say that the 
over ming majority of the Members of the Senate did not even know that this 
measure had passed until I spoke on this matter on the floor of the Senate on 
Ju 8, 1953 
N« only did t Senete not have a opportunity to debate the crucial and vital 
issues presented in Senate Joint Resolution 3, but we did not have any expression 
of views on this proposal from the Attorney General of the United States or from 
I am enclosing with this statement a brief chart, showing the history of this 
proposed col itutions! amendment in the Senate. I would like to point out for 
the 1 rd, that I have proposed a change in the Rules of the Senate (S. Res. 144), 
which would require, in the future, that a rolleall vote must be taken on every 
constitutional amendment hefore the Senate. It is my hope that this resolution 
will be adopted, and that we will not again be faced with the possibility of having 
@& constitutional amendn ent pass ul der the routine unanimous consent procedure 
l ti ~¢ ( 
I believe that it would be most unwise for the House to take any action on this 
measure until the Senete, in another Congress, has had an opportunity to fully 
del he wording and meaning of this constitutional amendment. 


If the Congress so desires, we can enact legislation setting forth the conditions 
and cireumstences under which the President or his representetives in the execu- 
tive branch can properly seize privete property. This is the function of the Cen- 
gress—to establish through legisletion the limits under which the President can 
properly act in times of emergency For the Congress to propose a constitutional 
amendment which completely restricts the Executive in all future actions seems to 
me to be a fundamentelly wrong approach. 

I believe it is far more desirable for the Congress to study the problem of seizing 
private property in times of national emergency and then to enact appropriate 
leg slation. but to leave the door open for possible action under the Constitution 
as it now stands—interpreted by the Supreme Court—in the event some unfore- 
seen emergency arises in time of national crisis when the President must act to 
protect all of our lives. I do not believe the Congress can look into a crystal ball 
and see far enough into the future to contemplate all possible emergency situa- 















tions 
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although this is what would be required if Senate Joint Resolution 3 were 


ever to be written into the Constitution. 

I hope that your committee, and the House of Representatives, will see fit to 
defeat this proposal, and then proceed to study the alternative possibility of 
accomplishing the desired effect through legislation Adoption of this amend- 
ment will bring only confusion and trouble. A case has not been made for such 


action. 


History of the joint resolution amending the Constitution relative to the taking of 


Date 
May 26 
May 28 
June B 
pune 21 

D 
June 
Jul 
Jan 
Apr. 1 
June 8 
June 18 


ed Senate on calendar call after brief remarks by Senators McCarran 
Smathers, and Ferguson 
Referred to House Judiciary Committee 


private property 


Action 


Introduced as S. J. Res. 158, 82d Cong., 2d ses 

Reported without hearings. 8S. Re 

Objected on calendar eall by Senator McFarland 

Objected on calendar call by Senator Humphrey 

‘red Senator McCarran’s motion to take up 8. J. Res. 158. 
MeCarran’s motion tabled on rolleal 

Objected on calendar by Senator McCarran, who stated it was inappro 





1695, Senate Judiciary Committee 


to consider constitutional amendment on calendar call 
Introduced as 8. J. Res. 3, 83d Con Ist s 
irings before subcommittee of Senate Judiciary Committee; only wit- 
3s, Senator McCarrar 
Reported from Senate Judiciary Committee, S. Rept. 38 






















